IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL DELANEY : GAVIL ACTI ON
V.

KENNETH S. APFEL, ! :
Comm ssi oner of Social Security : No. 97-4884

MEMORANDUM and ORDER

Norma L. Shapiro, J. Novenber 3, 1998

Plaintiff Daniel Delaney ("Del aney")seeks revi ew under
42 U.S.C. § 405(g) of the final decision of the Conmm ssioner of
Soci al Security (the "Comm ssioner"”) denying his clains for
di sability insurance benefits ("D B") under Title Il of the
Social Security Act (the "Act"), 42 U S.C. §8 401, et seq., and
Suppl enental Security Incone ("SSI") under Title XVI of the Act.
See 42 U.S.C. 8§ 1381, et seq. The parties' cross notions for
summary judgnent were referred to United States Magi strate Judge
Thomas J. Rueter ("Judge Rueter") for a Report and
Recommendati on. Judge Rueter recomended that Del aney's notion
for summary judgnment be deni ed and the Conm ssioner's notion for
summary judgnent be granted. For the reasons stated bel ow, the
court will approve the Report and Recommendati on and grant
summary judgnent in favor of the Conm ssioner.

! Kenneth S. Apfel was appoi nted Conmi ssi oner of Soci al
Security on Septenber 29, 1997 and has been substituted for his
predecessor, Acting Conm ssioner of Social Security John J.
Cal l ahan. See Fed. R Cv. P. 25(d)(1).



BACKGROUND

Del aney, born on May 12, 1952, was forty-four years old
at the time of his hearing before the adm nistrative | aw judge
("ALJ"). (Tr. 47). After graduating from high school, Del aney
conpl eted several courses in traffic managenent. (Tr. 49).

Del aney worked as a shipping and receiving clerk and supervisor,

as a parts inspector, and as a part-tinme rural mail carrier.

(Tr. 50). In My, 1988, Del aney injured his ankle at work. (Tr.
50, 105). Three surgical procedures were perfornmed on his ankle
on: February 14, 1989; June 23, 1989; and Decenber 29, 1992.

(Tr. 40, 144-146).

Del aney, alleging disabling pain in his left ankle,
knee, hip, leg and left side of his neck, filed a claimfor DB
and SSI on July 25, 1994. (Tr. 103). Delaney's clains were
denied initially and upon reconsideration. (D B denial: Tr. 72-
74; SSI denial: 79-82; denial on reconsideration: 86-92).

Del aney requested a hearing before an ALJ fromthe
O fice of Hearings and Appeals. (Tr. 93). At the ALJ hearing on
Sept enber 26, 1996, both a nedical expert (Tr. 34-35, 37-47) and
a vocational expert testified (Tr. 58-66) in addition to Del aney.
The ALJ deni ed Del aney's clains (Tr. 16-26); the Appeal s Counci
denied his request for rehearing on May 30, 1997. (Tr. 4).
Del aney seeks review of the Comm ssioner's final decision.

To establish a disability under the Act, an applicant
must show that there is an "inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent . . . which has |asted
or can be expected to last for a continuous period of not |ess
than 12 nonths." 42 U S.C A 8 423 (d)(1)(A) (Wst 1991 & Supp.
1998). An applicant can establish a disability by: 1) producing



medi cal evidence showi ng he is disabled per se by neeting or
equaling the inpairnents listed in the regul ati ons, see Stunkard
v. Secretary of Health & Human Servs., 841 F.2d 57, 59 (3d Cir.
1988); or 2) denobnstrating an inpairnment severe enough to prevent

the applicant fromengaging in “any kind of substantial gainful
wor k which exists in the national econony.” Heckler v. Canpbell,
461 U.S. 458, 461 (1983); see Cerar v. Secretary of Health &
Human Servs., No. 93-6973, 1995 W. 44551, at *2 (E.D. Pa. Feb. 1
1995) (Shapiro, J.).

The ALJ decided this case under the five-step
sequential evaluation of disability clains.? See generally

2 The five steps are:

1. “I'f you are working and the work you are doing is
substantial gainful activity, we will find that you are not
di sabl ed regardl ess of your nedical condition or your age,
educati on, and work experience.” 20 C.F.R 8 404.1520(b); see
also 20 C.F. R 8§ 416.920(b).

2. “If you do not have any inpairnment or conbination
of inpairnments which significantly limts your physical or nental
ability to do basic work activities, we will find that you do not
have a severe inpairnent and are, therefore, not disabled. W
wi |l not consider your age, education, and work experience.
However, it is possible for you to have a period of disability
for atinme in the past even though you do not now have a severe
impairment.” 20 C.F.R §8 404.1520(c); see also 20 CF.R 8§

416. 920(c).

3. “I'f you have an inpairnment(s) which neets the
duration requirenent and is listed in Appendix 1 or is equal to a
listed inpairment(s), we will find you disabled w thout
consi dering your age, education, and work experience.” 20 CF.R
§ 404.1520(d); see also 20 C.F.R § 416.920(d).

4. “If we cannot nake a decision based on your
current work activity or on nedical facts al one, and you have a
severe inpairnment(s), we then review your residual functional
capacity and the physical and nental demands of the work you have
done in the past. |If you can still do this kind of work, we wll
(continued...)



Heckler, 461 U S. at 467-68; Santise v. Schweiker, 676 F.2d 925,
934-35 (3d Cr. 1982), cert. dismssed, 461 U.S. 911 (1983). The
five-step process is simlar for both DIB and SSI. It is the

applicant's burden to establish the first four steps with
sufficient nedical evidence. See 42 U S.C. 8§ 423(d)(5). |If the
ALJ nust reach the fifth step, the burden is on the Conm ssioner
to show that the applicant has the ability to performspecific

jobs existing in the national econony. See Rossi v. Califano,
602 F.2d 55, 57 (3d Cir. 1979).

The ALJ nade the follow ng findings: 1) Delaney “has
not engaged in substantial gainful activity since Decenber 18,
1992 (Tr. 24); 2) the evidence established that Del aney suffers
from degenerative arthritis, |left ankle; osteochondritis, |eft
ankle; mld arthritis, cervical spine; and mld disc disease,
| unbar spine (Tr. 24), a severe inpairment (Tr. 24); 3) this
severe inpairnent did not neet or equal any inpairnents listed in
the regulations (Tr. 24); 4) the inpairnment precludes Del aney
fromperformng any of his past work. (Tr. 25).

The ALJ reached the last step of the sequenti al
eval uati on and found al t hough Del aney is unable to performthe
full range of sedentary work, he is “capabl e of making an
adj ustnment to work which exists in significant nunbers in the
national econony.” (Tr. 25). The ALJ adopted the vocati onal

2(...continued)
find that you are not disabled.” 20 C.F.R § 404.1520(e); see
also 20 CF.R 8§ 416.920(e).

5. “If you cannot do any work you have done in the
past because you have a severe inpairnment(s), we will consider
your residual functional capacity and your age, education, and
past work experience to see if you can do other work. If you
cannot, we will find you disabled.” 20 C.F.R 8 404.1520(f)(1);
see also 20 CF.R 8§ 416.920(f)(1).
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expert’s testinony that Delaney could work as a cashier,
information clerk, order clerk or as an inspector as |long as he
has the option “to alternate at will between a sitting and a
standi ng position, and with no prol onged standing or wal king.”
(Tr. 24). Because the ALJ found Del aney coul d perform other work
existing in the national econony, see Rossi v. Califano, 602 F. 2d
55, 57 (3d Cir. 1979), she found himnot disabled and deni ed
benefits.

Judge Rueter issued a Report and Recommendati on t hat
t he Comm ssioner’s decision be upheld and sunmary judgnent be
granted in his favor. Delaney objected to Judge Rueter’s Report
and Recomrendation on the ground that Judge Rueter erred in
finding that substantial nedical evidence supported the
Comm ssioner's determ nation that Del aney was capabl e of
performng a limted range of sedentary work.

DI SCUSSI ON

St andard of Revi ew

The court conducts de novo review of the portions of a
magi strate judge’s Report and Recomrendati on to which specific
obj ections have been filed. See 28 U S . C 8§ 636(b)(1)(CO; Fed.
R Cv. P. 72(b).

The deci sion of the Conmm ssioner nust be upheld as |ong
as it is supported by substantial evidence. 42 U S.C § 405(9);
Ri chardson v. Perales, 402 U. S. 389, 390 (1971); Doak v. Heckler,
790 F.2d 26, 28 (3d Gr. 1986). *“Substantial evidence is defined
as the rel evant evidence which a reasonable mnd nmight accept as

adequate to support a conclusion.” Maduro v. Shalala, No. 94-
6932, 1995 WL 542451, at *1 (E.D. Pa. Sept. 9, 1995) ( Shapiro,
J.); see R chardson, 402 U S. at 401; Dobrowolsky v. Califano,




606 F.2d 403, 406 (3d Cr. 1979). Substantial evidence is “nore
than a scintilla of evidence but may be sonewhat |ess than a
preponderance of the evidence.” Maduro, 1995 W. 542451, at *1;
see G nsburg v. Richardson, 436 F.2d 1146, 1148 (3d Gr.), cert.
deni ed, 402 U. S. 976 (1971). The court cannot conduct de novo
review of the Conm ssioner’s decision or re-weigh the evidence of
record. See Monsour Med. CGir. v. Heckler, 806 F.2d 1185, 1190
(3d Gr. 1986), cert. denied, 482 U S. 905 (1987).

1. Substantial Evidence of Delaney's Ability to Perform
Limted Sedentary Wrk

Del aney clains the record | acks substantial evidence
supporting the ALJ' s conclusion that he has the residual
functional capacity to performlimted sedentary work® avail abl e
in the national econony.

On Septenber 11, 1990, approximtely one year after his
second ankl e operation, Delaney's |eft ankle was exam ned by Marc
Manzi one, M D. who found full range of notion. (Tr. 541, 545).

Al t hough Del aney conpl ai ned of tenderness when the ankl e was

pal pated, there was no redness or swelling. (Tr. 545). Dr.
Manzi one al so exam ned Del aney's back and neck and reported a
full range of notion in the neck with no pain. (Tr. 543-544).
Dr. Manzione's exam nation found "no objective abnormalities and
certainly no abnormalities to suggest any cervical or |unbar

radi cul opathy." (Tr. 544-545).

® “Sedentary work involves lifting no nore than 10

pounds at a tine and occasionally lifting or carrying articles

i ke docket files, |ledgers, and small tools. Although a
sedentary job is defined as one which involves sitting, a certain
anmount of wal king and standing is often necessary in carrying out
job duties. Jobs are sedentary if wal king and standi ng are

requi red occasionally and other sedentary criteria are net.” 20
CF.R 8 416.967(a).



On Septenber 25, 1990, Del aney was exam ned by Paul L
Wei dner, MD. (Tr. 356). Dr. Weidner reported that Del aney
suffered mainly | ower back pain. (Tr. 356). Dr. Weidner found
no nunbness or tingling in Delaney's | egs and no weakness or
strength loss in the lower extremties. (Tr. 356). The spinal
X-rays provided Dr. Wi dner showed "pretty much normal appearance
of the vertebra and their alignment.” (Tr. 356).

Sonetinme after the second operation, Delaney began
regul ar treatnent for his neck and back pains froma
chiropractor, Frederick M G ohosky, D.C. (Tr. 54, 232-234). On
April 1, 1992, ten nonths prior to the third ankle operation, Dr.
Grohosky reported that Del aney was having | ess pain in his back
and neck and could resune sone of his daily activities. (Tr.
233).

On April 21, 1993, after the third |l eft ankle surgery,
Dr. Bol and, the surgeon, reported excellent nmotion in his |eft
ankle, the sensitivity gone (Tr. 147); Del aney had m nor
arthritis of his left ankle, but no progressive degenerative
arthritis. Dr. Boland said he mght return to work activities as
tolerated. (Tr. 147).

In March, 1994, Del aney was exam ned by Dr. Joe O Neil
(Tr. 104) who referred Del aney for physical therapy. (Tr. 248).
When asked to evaluate Delaney's ability to performwork rel ated
activities, Dr. ONeill reported that Del aney could work standing
and wal king for less than two hours and could work sitting for
| ess than six hours. (Tr. 248).

On June 2, 1994, Dr. Boland reported that, as a result
of his chronic low grade arthritis and consequent |limted range
of notion in the left ankle, Delaney "would have trouble with any
activity which would require prol onged standi ng or wal ki ng, and



it does change his gait which may contribute to his other
problens." (Tr. 147).

On July 13, 1994, Del aney's chiropractor, Dr. G ohosky,
stated that Del aney's ongoi ng spinal adjustnents permt Del aney
"to do the normal everyday things such as: Playing with his son
Driving to the store and simlar other things which m ght be
required.” (Tr. 191). Dr. G ohosky stated that Del aney's back
pain was a result of his altered gait fromleft ankle pain. (Tr
191).

On January 12, 1995, Cene Levin, MD., the disability
exam ner reported that Del aney conpl ai ned of ankle, back, | ower
back and neck pain, but the conplaints were di sproportionate to
t he physical findings and the cause of his synptons was uncl ear.
(Tr. 250-251). Dr. Levin found limted range of notion in
Del aney's |l eft ankle but no evidence of nuscul ar atrophy nor any
evi dence of gross notor deficit in the nuscle groups in the upper
or lower extremties. (Tr. 251).

Del aney stated that on Septenber 22, 1995, while on a
canping trip, he fell, hit his head and | ost consci ousness for
about thirty seconds. (Tr. 55, 264, 284). Four days |later
Del aney went to an energency room and conpl ained of difficulty
concentrating and a "groggy" sensation. (Tr. 284). Del aney
denied any difficulty with vision or bal ance, and deni ed headache
or neck pain but reported some lunbar pain. (Tr. 284). An x-ray
of his spine and pelvis was normal. (Tr. 285, 287).

The energency room eval uation of Dr. laccarino reveal ed
no focal neurol ogical defects of the cranial and peripheral
nerves, the pupils were equal and briskly reactive , the extra-
ocul ar nmuscles were intact. Ronberg's test was nornal. He was



able to anbul ate without difficulty of balance. His vision was
intact. (Tr. 285).

On Cctober 13, 1995, Del aney was exani ned by a
neurol ogi st, Jeffrey H Striar, MD. (Tr. 264). Dr. Striar
reported that Delaney clainmed to suffer fromdaily headaches
since the accident, constant blurred vision and occasi onal double
vision as well as tinnitus in his left ear. (Tr. 264). Del aney
al so conpl ai ned of cervical pain which Dr. Striar believed was
contributing to Del aney's headache and di zzi ness. (Tr. 264-265).
Del aney exhi bited sone signs of diplopia (double vision) and Dr.
Striar recommended wearing an eye patch until the condition
improved. (Tr. 265). A subsequent CT scan and MRl of Delaney's
head were normal. (Tr. 264, 266-67, 288).

On Cctober 27, 1995, two weeks after his initial visit,
on Delaney's return to Dr. Striar's office, he conpl ai ned that
t he di pl opi a remai ned unchanged and was acconpani ed by headaches
when he was not wearing an eye patch. (Tr. 267). Delaney al so
conpl ai ned of cervical pain radiating to his shoulders. (Tr
267). Delaney refused to permt Dr. Striar to exam ne his neck
(Tr. 267). After Dr. Striar told himthat he needed to exercise
his neck to achieve inprovenent, Del aney "becane quite upset and
termnated the visit." (Tr. 267). Dr. Striar was not able to
conpl ete his exam of Del aney's alleged diplopia (Tr. 267), but he
found Del aney's nmenory normal on objective testing, cranial
nerves normal and visual fields full, no | ocal weakness or
sensory defect in Delaney's arns or |egs and normal reflexes.
(Tr. 264-65). Dr. Striar stated that he suspected "sone el ement
of post concussion syndrone with over exaggeration of the
synpt omat ol ogy by [ Del aney] as an expl anation for [Del aney's]
mul ti ple conplaints that do not correlate to MRl findings or
clinical evaluation previously.” (Tr. 268).



Stanley Askin, MD. testified as a nedical expert at
the ALJ hearing. (Tr. 37-47). Dr. Askin, an orthopedic surgeon,
testified that Del aney suffered from degenerative arthritis of
his left ankle. (Tr. 37, 373). Dr. Askin noted that no
di agnosi s of record expl ai ned Del aney's conpl aints of neck and
back pain. (Tr. 37-38). Dr. Askin stated that sonme of Del aney's
conplaints mght be the ordinary pains attributable to aging.
(Tr. 38-39). Dr. Askin testified that Delaney's ankle injury
"woul d i nhibit wal king and standing and clinbing steps” and that
Del aney' s neck and back pain could be reasonably accommobdat ed by
allowwng himto stand up fromtine to tinme. (Tr. 42-43). Dr.
Askin concluded that Del aney's condition should result in a |ight
duty work restriction, permtting himto lift ten pounds
frequently and twenty pounds occasionally. (Tr. 44).

The ALJ, considering all of the above evidence, found
Del aney was severely inpaired by degenerative arthritis, left
ankl e; osteochondritis, left ankle; mld arthritis, cervical
spine; and mld disc disease, lunbar spine. (Tr. 24). However,
the ALJ determ ned that those inpairnments did not affect
Del aney' s residual functional capacity to perform other sedentary
work. (Tr. 25).

“Residual functional capacity is an assessnent based
upon all of the relevant evidence.” 20 CF.R § 404.1545(a).
The record shows that Delaney is able to drive his car on errands
and to the chiropractor's office, walk his son to the bus,
"normal |y cook dinner every night," read the newspaper and watch
television. (Tr. 49, 53, 57-58, 112). One and one-half years
after the third and final foot operation, Dr. Boland noted only
t hat Del aney "woul d have trouble with any activity which woul d
require prolonged standing or walking." (Tr. 147). Dr. Bol and

di d not preclude Delaney from perform ng sedentary work. Based
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upon his March 1994 exam nation, Dr. O Neill reported that

Del aney coul d work standing and wal king for |ess than two hours
and could work sitting for |ess than six hours (Tr. 248), but on
July 13, 1994, Del aney's chiropractor, Dr. G ohosky, stated that
Del aney' s ongoi ng spinal adjustnments permt Delaney "to do the
normal everyday things such as: Playing with his son. Driving to
the store and simlar other things which mght be required.”

(Tr. 191). Not only the testinony of the nedical expert, but
that of Del aney's treating physicians, except perhaps for Dr.

O Neill, supported a finding that he could performlimted
sedentary work, i.e. lifting no nore than 10 pounds and i nvol vi ng
sitting and an occasi onal anobunt of wal ki ng and standing. See 20
CF.R 8 416.967(a).

The ALJ determ ned Del aney could performthis limted
sedentary work if he were allowed to alternate between sitting
and standing with no prolonged standing or wal king. (Tr. 24-25).
In addition, giving claimnt the benefit of the doubt, the ALJ
al so concl uded that he was incapable of any nore than limted up-
down or side-to-side neck notion, or tasks requiring fine visual
acuity. (Tr. 24). Nevertheless, although he was unable to
performthe full range of sedentary work, the ALJ found Del aney
was capabl e of making an adjusnent to work that, based on the
vocational expert's testinony, existed in significant nunbers in
t he nati onal econony. See Dobrowol sky, 606 F.2d at 406; Mduro,
1995 WL 542451, at *1. Upon review of the record, the ALJ s
determ nati on was supported by substantial evidence in the record

for a "reasonable m nd" to reach such a conclusion. See 42
US. C 8 405(g); R chardson, 402 U. S. at 390.

Del aney argues that the ALJ inproperly discredited his
subj ective conplaints of pain. The ALJ did accept Del aney's
testinmony regarding his subjective synptons, but only to the
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extent that they were supported by objective nedical evidence.
(Tr. 19-22). The ALJ found "[t] hough claimant asserts inability
to work due to his pain and rel ated subjective synptons, his
conplaints are not credible to the extent his objective test
results and clinical findings do not show inpairnents with the
degree of severity needed to produce the disabling pain and ot her
synptons asserted.” (Tr. 19). The ALJ stated:

The claimant's statenments concerning his inpairnents
and their inpact on his ability to work have not been
accepted in toto in Iight of the degree of nedical
treatnent required, the reports of the treating and
exam ning practitioners, the nedical history, the
findings made on exam nation, the clainmant's assertions
concerning his ability to work, and the claimnt's own
description of his activities and |ife style.

(Tr. 18). The ALJ's finding that the "objective nedical evidence
and clinical findings of record do not show an inpairnent or
inpairments with the degree of severity likely to produce pain
and other synptons to the disabling degree alleged,” (Tr. 19),
is supported by substantial evidence.

If a claimis based on subjective conplaints of pain,

"there nust be nedical signs and | aboratory findi ngs which show

a nedical inpairnment(s) which could reasonably be expected to
produce the pain or other synptons all eged and whi ch, when
considered with all of the other evidence . . ., would lead to a
conclusion that . . . [the applicant is] disabled." 20 CF. R 88
404. 1529(b), 416.929(b); see Mason v. Shalala, 994 F.2d 1058,
1067 (3d Gir. 1993).

The ALJ properly considered Del aney's subjective
conplaints and rejected themonly after review ng nedi cal
evi dence unsupportive of the severity of his conplaints. Dr.
Levin found Del aney's conplaints disproportionate to the negative
physical findings and Dr. Striar also reported Del aney over

12



exaggerated his synptomatol ogy. The ALJ coul d consi der these
opinions in evaluating the credibility of Del aney's subjective
conpl ai nt s.

The ALJ's finding that Del aney is capabl e of performng
alimted range of sedentary work is supported by substanti al
evidence. Therefore, the Report and Recommendati on to grant
summary judgnent in favor of the Comm ssioner will be approved
and adopt ed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL DELANEY : CIVIL ACTI ON
V.

KENNETH S. APFEL,*! :
Comm ssi oner of Social Security : NO. 97-4884

ORDER

AND NOW this 3rd day of Novenber, 1998, upon
consideration of the parties’ cross-notions for summary judgnent,
de novo review of the Report and Reconmendation of United States
Magi strate Judge Thomas J. Rueter (“Judge Rueter”), and in
accordance with the attached Menorandum it is hereby ORDERED
t hat :

1. Judge Rueter’s Report and Recomrendation i s APPROVED
AND ADOPTED.

2. Plaintiff’s notion for summary judgnent is DEN ED

3. Def endant’s notion for summary judgnent i s GRANTED.
Judgnent is ENTERED i n favor of defendant.

Norma L. Shapiro, J.

! Kenneth S. Apfel was appoi nted Conmi ssi oner of Soci al
Security on Septenber 29, 1997 and has been substituted for his
predecessor, Acting Conm ssioner of Social Security John J.
Cal l ahan. See Fed. R Cv. P. 25(d)(1).



